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 Increasingly, parties are including arbitration clauses in their agreements requiring disputes 
“arising out of or relating to” the contract to be brought before an arbitration panel rather than before 
a court and jury.1  Such clauses can have a broad reach and, depending on their precise wording, can 
extend beyond simple claims of breach of contract and encompass any potential actions that relate to 
the contract, such as claims of fraud or even certain types of torts.2  Oftentimes, however, when a 
dispute arises, an aggrieved party will decide that arbitration is not, after all, their preferred method 
of dispute resolution and that they would rather have the dispute decided by a court.  In such cases, 
aggrieved parties might argue that the arbitration provision is invalid for some reason or another.  
The Supreme Court’s recent decision in Epic Systems Corp. v. Lewis, 584 U.S. ____ (2018) is the latest 
in a long line of cases in which the Court has rejected such challenges.  This article discusses the 
history of the Supreme Court’s evolving attitude towards arbitration and the lessons that Epic Systems 
teaches regarding the enforceability of arbitration clauses. 

ARBITRATION AS A METHOD OF DISPUTE RESOLUTION  

 Arbitration is seen by many to have significant advantages over court-based litigation.  It can 
be faster, less expensive, and more informal. 3   In cases that involve highly technical or 
industry-specific issues, such as complex accounting matters, arbitration also offers the ability for the 
parties to select a decision maker that has a background in the particular area of dispute.4  And with 
limits on the ability to seek discovery from opposing and third parties, arbitration can be less 
burdensome, particularly to corporate parties that might have a significant number of documents and 
many potential witnesses.5 

 Not all, however, agree.  Increasingly, arbitration clauses are being placed in employment and 
consumer agreements and are presented by corporations to individuals as “take-it-or-leave-it” 
propositions. 6   Critics of such clauses argue that they prevent employees and individuals from 
benefiting from procedures such as class actions that enable people to bring claims that would 
otherwise be too small to bring on an individual basis.7  They also argue that the confidentiality of 
arbitration proceedings prevents the public from learning about the alleged wrongdoing.8  And, more 
subtly, some argue that arbitrators have an implicit bias in favor of corporations that are 
“repeat-players” and are, therefore, likely to re-hire arbitrators who make rulings that are favorable 
to them.9 

THE SUPREME COURT’S EVOLVING ATTITUDE TOWARDS ARBITRATION 

 Prior to 1925, the pros and cons of arbitration were the subject of much debate and courts were 
divided as to whether or not arbitration clauses were even enforceable.10  In 1925, Congress appeared 
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to end that debate when it passed the United States Arbitration Act, known now as the Federal 
Arbitration Act (the “FAA”).11  Section 2 of the FAA makes clear that a “written provision” in a 
“contract evidencing a transaction involving commerce to settle by arbitration a controversy thereafter 
arising out of such contract or transaction, or the refusal to perform the whole or any part thereof, or 
an agreement in writing to submit to arbitration an existing controversy arising out of such a contract, 
transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such grounds as exist at 
law or in equity for the revocation of any contract.”12  To support that provision, Section 3 of the FAA 
provided that courts could stay court proceedings where an issue was arbitrable and Section 4 allowed 
a party attempting to bring an arbitration to go to court and obtain an order compelling arbitration.13  
Together, these three sections reflected what Chief Justice Burger referred to as the “national policy 
favoring arbitration.”14 

 Chief Burger’s remarks were a departure from the Supreme Court’s previous statements 
regarding arbitration.  In the past, the Supreme Court had expressed concern about the informality of 
arbitration and the lack of certain procedures—such as trial by jury.15  After the FAA was passed, 
however, the Supreme Court put those doubts aside and has, ever since, embraced arbitration as a 
method of dispute resolution.  One of the earliest hints of this change of heart came in Prima Paint 
Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967).  There, the Supreme Court was asked to decide 
whether an arbitration agreement was valid where a contracting party alleged that the contract had 
been obtained by fraud.16  The Court rejected that argument.  Instead, it held that fraud would only 
invalidate an arbitration provision if the fraud related to that provision.17  The question of whether 
the entire contract was invalid due to fraud was a matter for the arbitrator.18  This rule has become 
the doctrine of “severability” whereby any challenge to an arbitration provision must relate to that 
provision and not to the contract as a whole.   

 As more and more courts upheld the validity of arbitration provisions, the Court found itself 
being blunter and blunter regarding the broad scope of, and extensive powers granted by, the FAA.  
Of particular note was Justice Brennan’s statement in Moses H. Cone Mem’l Hosp. v. Mercury Constr. 
Corp, 460 U.S. 1 (1983).  In that case, Justice Brennan expressly acknowledged a “liberal federal policy 
in favor of arbitration.”19 And that policy was so strong that the Supreme Court later decided that the 
FAA prevented states from passing laws that would limit the enforceability of arbitration clauses.20   

 Notwithstanding the Supreme Court’s repeated statements making clear that lower courts 
should resolve “any doubts” concerning the arbitrability of disputes “in favor of arbitration,”21 lower 
courts continued to be faced with questions from parties regarding the enforceability of arbitration 
clauses.  For the most part, those questions were based on the same doubts that the Supreme Court 
had expressed prior to the FAA concerning the ability of arbitrations to properly protect parties’ 
interests.22  That was particularly true when it came to arbitration clauses in non-negotiable consumer 
and employment agreements. 23   Such clauses, courts held, generally prohibited consumers or 
employees from bringing class actions.24 

 It was not until 2012 that the Supreme Court addressed the issue of class actions and 
arbitrations head on.  In AT&T Mobility LLC v. Conception, 131 S. Ct. 1740 (2011), the Çourt was 
asked to decide whether an arbitration clause in a consumer contract that required claims to be 
brought in individual arbitration was valid notwithstanding a California law that prohibited contracts 
that prevented a consumer from bringing a class action.25  The case, therefore, squarely raised the 
conflict between the policy favoring arbitration and the policy favoring allowing class actions that 
enable people to bring claims that would otherwise be too small to bring individually.  The majority 
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decided that the policy favoring arbitration prevailed and that the FAA overrode the state law 
prohibition on class-action waivers.26   

 

EPIC SYSTEMS – A RETURN TO THE DISTRUST OF ARBITRATION? 

 Epic Systems raised essentially the same issue as the Court addressed in Conception.  The 
plaintiffs in Epic Systems were a group of employees who sought to bring a class action under the Fair 
Labor Standards Act.27  Notably, they did not insist that the class action be brought in court; they 
would have been content if they could have brought the class action in an arbitration.28  The employers 
countered, arguing that the employees’ contract required that all claims relating to their employment 
be brought individually. 29   In response, the employees argued that, if the contract did require 
individual arbitration, such a clause was invalid because it conflicted with the National Labor 
Relations Act (“NLRA”).30  The employees pointed out that, while the FAA might favor arbitration, 
Section 2 of that Act specifically states that arbitration clauses are invalid on “such grounds as exist 
at law or in equity for the revocation of any contract.”31   

In a 5-4 decision, the Court rejected the employees’ argument.32  Consistent with Conception, 
Justice Gorsuch, writing for the majority, found that arbitration clauses could only be invalidated 
where a “generally applicable contract defense” such as “fraud, duress, or unconscionability” existed.33  
And, consistent with Prima Paint, the defense had to attack the arbitration clause itself rather than 
the contract as a whole.34  An arbitration clause could not be attacked on a basis that interfered with 
the “fundamental attributes” of arbitration.35  And one of those “attributes” was its individualized 
nature.36  Separately, Justice Gorsuch rejected the employees’ argument that the NLRA conflicted 
with the FAA.37  While the NLRA granted employees the right to organize and join a union, it was 
silent as to how employment disputes should be resolved.38  Since there was no conflict between the 
NLRA and the FAA, the employees could not rely on the NLRA as a basis for invalidating the 
arbitration provision.39  Nor could the employees rely on the National Labor Relations Board’s opinion 
in 2012 that the NLRA did, in fact, displace the FAA because, as Justice Gorsuch noted, the Board did 
not administer the FAA and, therefore, its opinion regarding the scope of the FAA was not due any 
deference.40   

Yet while Justice Gorsuch decided that the Court had to reject the employees’ action as a 
matter of law, he noted that the result was debatable as a matter of public policy.  Indeed, that is 
precisely how he began his opinion, asking, rhetorically:  “Should employees and employers be allowed 
to agree that any disputes between them will be resolved through one-on-one arbitration?  Or should 
employees always be permitted to bring their claims in class or collective actions, no matter what they 
agreed with their employers?”41  As he explained, “[a]s a matter of policy these questions are surely 
debatable.”42  But it was, he decided, for the Court to resolve that policy issue.   

 The dissenting Justices were not, however, so deferential.  In an opinion written by Justice 
Ginsburg, she argued that the NLRA was designed to correct the imbalance that existed between 
employees and employers by permitting employees to “‘band together” in confronting their 
employers.43  Interpreting the FAA to preclude class actions by permitting employment contracts that 
demanded individual arbitration would “shrink the NLRA’s prospective sphere.”44  As she noted, 
Section 7 of the NLRA guaranteed employees the right to “engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection” and Section 8 made it an “unfair 
labor practice” for an employer to “interfere with, restrain, or coerce employees in the exercise of the 
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rights guaranteed in [§7].”45  In her view, the right to bring an employment case on a class-action basis 
was precisely the type of “other concerted activities” that the NLRA guaranteed employees.46  The 
policy, she opined, favoring arbitration was not so strong as to require arbitration clauses to be 
enforced save in the most limited of circumstances.47  As she saw it, the Court’s prior decisions had 
advanced an “exorbitant application of the FAA” that stretched it far beyond its original intent, which 
was to address clauses in “contractual disputes between merchants.”48  The majority’s decision was 
just another example of such “stretching.”49  Contrary to that majority, she believed that the NLRA 
did make the arbitration clauses at issue illegal and, as such, unenforceable.50  And even if the NLRA 
and the FAA could be harmonized, the NLRA would, nonetheless, control because it dealt specifically 
with employment matters whereas the FAA was general in its application to arbitration provisions.51  
In addition to her legal analysis, Justice Ginsburg also addressed head-on the policy debate that 
Justice Gorsuch had raised.  In that regard, she had no hesitation as to what policy should prevail:  A 
policy that permitted class actions.  Harkening back to the distrust of arbitration that the Supreme 
Court articulated prior to 1925, Justice Ginsburg noted her concern that precluding class actions would 
mean that small claims would not be brought because the expense of bringing them would exceed the 
potential recovery, that employees would be fearful of retaliation if forced to stand alone, and that 
multiple individual arbitrations might result in anomalous conflicting results where different 
decisions were made even if the employees’ complaints were identical.52   

 At the end of the day, however, the majority’s decision in Epic Systems does not dramatically 
alter the law regarding the enforceability of arbitration clauses.  At most, it simply confirms that the 
rule in Conception—that arbitration clauses in contracts can preclude class actions even in the face of 
a law that appears to require the availability of such actions—applies equally in the employment 
context as it does in the commercial context.  Yet Justice Gorsuch’s rhetorical questions, and Justice 
Ginsburg’s strong dissent, suggests that the Supreme Court may be questioning the merits of its 
earlier decisions in which arbitration clauses were enforced save in the most limited of circumstances 
and that other public policy considerations might make arbitration unsuitable.  Yet notwithstanding 
any questions that the Justices might have, the Court’s prior decisions, most notably Conception, 
makes it doubtful that attacks on arbitration clauses based on policy considerations will succeed.   

* * * 

 If you have any questions about arbitration, class actions, or employment disputes, please 
contact Andrew Horne at ahorne@ahornepc.com or call (212) 374-9791. 
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